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9813413
DECLARATION OF
COVENANTS, CONDITIONS, RESTRICTIONS AND EASEMENTS
OF
KEY HARBOUR SUBDIVISION

This Declaration of Covenants, Conditions, and Restrictions and Easements of Key Harbour
Subdivision (the "Declaration") is made as of February 27, 1998, by, Key Harbour Development

Corp., a Texas corporation (the "Declarant").

Declarant is the owner of certain property (the "Property and/or the "Subdivision”) in
Montgomery County, Texas, which is more particularly described as follows:

Key Harbour Subdivision, a subdivision in Montgomery County, Texas, according
to the map or plat thereof, recorded in Cabinet J, Sheet 130, Map Records of

Montgomery County, Texas.

Declarant has created a residential community with designated “Lots” (as defined herein) for
the benefit of the present and future owners of said Lots within the Subdivision, and desires to create
and carry out a uniform plan for the improvement, development, and sale of the Lots.

Declarant desires to ensure the preservation of the values and for the maintenance of
Common Area (as herein defined), and to this end desires to further subject the Subdivision to the
covenants, restrictions, easements, charges, and liens hereinafter set forth, each and all of which is
and are for the benefit of the Subdivision and the owners thereof.

Declarant has deemed it desirable for the efficient preservation of the values of Lots in the
Subdivision to subject and bind the Subdivision to the jurisdiction and assessment of the
Association (as herein defined) with the power and duty to maintain and administer the Common
Area of the Subdivision and the power to administer and enforce the covenants and restrictions and
to collect and disburse the assessments and charges hereinafter created.

Declarant hereby declares that the Property, shall be held, sold, and conveyed subject to the
following covenants, conditions, restrictions, regulations, and easements which are for the purpose
of protecting the value and desirability of the Property, and which shall run with the land and be
binding on all parties and heirs, successors, and assigns of parties having any rights, title, or interest
in all or any part of the Property.
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ARTICLE I
PURPOSE

Subdivision is encumbered by this Declaration for the following reasons: to ensure the best
and highest use and most appropriate development of the Property; to protect Owners (as herein
defined) against improper use of surrounding Lots; to preserve so far as practicable the natural
beauty of the Property; to guard against the erection of poorly designed or proportioned structures
of improper or unsuitable materials; to encourage and secure the erection of attractive improvements
on each Lot with appropriate locations; to secure and maintain proper setbacks from streets and
adequate free space; and, in general, to provide for development of the highest quality to enhance

the value of investment made by Owners of Lots.

ARTICLE II
DEFINITIONS

The following words, when used in this Declaration or in any Supplemental Declaration (as
provided under Article XVIII below), unless inconsistent with the context of this Declaration, shall
have the following meanings:

Section2.1  “Annual Assessment” means the Assessment levied annually pursuant to
Section 13.3.

Section 2.2 “Architectural Control Committee” means the Architectural Control
Committee established pursuant to Section 12.1.

Section 2.3 “Articles” mean the Articles of Incorporation for Key Harbour Property
Owners' Association currently on file with the Texas Secretary of State, and any amendment which
may be made to those Articles from time to time.

Section 2.4 “Assessments” means the Annual, Special, and Default Assessments levied
pursuant to Article XIII below.

Section 2.5  “Association” means Key Harbour Property Owners' Association, a Texas
nonprofit corporation, its successors, and assigns.

Section 2.6  “Association _Documents” means this Declaration, the Articles of
Incorporation, and the Bylaws of the Association, and any procedures, rules, regulations, or policies
adopted under such documents by the Association.
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Section 2.7  “Board of Directors” means the governing body of the Association elected
to perform the obligations of the Association relative to the operation, maintenance, and management
of the Property and all improvements on the Property.

Section 2.8  “Bylaws” means the Bylaws adopted by the Association, as amended from
time to time.

Section 2.9  “Common Area’” means all the real property and improvements thereon, if
any, in which the Association owns an interest for the common use and enjoyment of all of the
Owners on a non-exclusive basis, including the areas designated as such on the plats from time
to time filed for the Property. Such interest may include, without limitation, estates in fee, for terms
of years, or easements. At the time of the conveyance of the first Lot, Common Area shall include
all portions of the Property other than Lots 1 through 23, inclusive.

Section 2.10 “Common_Expenses” means (i) all expenses expressly declared to be
common expenses by the Declaration, any Supplemental Declaration, or the Bylaws of the
Association; (ii) all other expenses of administering, servicing, conserving, managing, maintaining,
repairing, or replacing the Residence Exterior pursuant to Section 6.1; (iii) insurance premiums for
the insurance carried under Article X; and (iv) all expenses lawfully determined to be common
expenses by the Board of Directors of the Association.

Section 2.11  “Declarant” means Key Harbour Development Corp., a Texas corporation,
its successors and assigns.

Section 2.12  “Declaration” means and refers to this Declaration of Covenants, Conditions,
Restrictions and Easements for Key Harbor Subdivision.

Section 2.13  “Default Assessments” means the Assessments levied by the Association
pursuant to Section 13.6 below.

Section 2.14 “Exterior Maintenance Area” means the exterior of any Residence
(excluding window panes), and the property surrounding the Residence and all improvements
(excluding the Residence) within the perimeter of the Lot on which the Residence is located.
Notwithstanding the foregoing, any and all mechanical or electrical devices or apparatus is
specifically excluded.

Section 2.15  “Design Guidelines” means the standards, specifications, and guidelines
applicable to construction, placement, location, alteration, landscaping, maintenance, and design of
any improvements.

Section 2.16  “ARC” and “Architectural Revie mmittee” means the Architectural
Review Committee of Key Harbour Property Owners’ Association.

Declaration of Covenants, Conditions, Restrictions and Easements of Key Harbour Subdivision Page 3



351=00-1440

Section 2.17 “First Mortgage” means any Mortgage which is not subject to any lien or
encumbrance for taxes or other liens which are given priority by statute.

Section 2.18 “Lots” means a plot of land subject to this Declaration and designated as a
"Lot" on any subdivision plat of the Property recorded by Declarant in the office of the Clerk and
Recorder of Montgomery County, Texas, together with all appurtenances and improvements,
including a Residence, now or in the future of the Lot.

Section 2.19 “Manager” means a person or entity engaged by the Association to perform
certain duties, powers, or functions of the Association, as the Board of Directors may authorize from

time to time.

Section 2.20 “Member” means every person or entity who holds membership in the
Association.

Section 2.21  “Mortgage” means any mortgage, deed of trust, or other document pledging
any Lot and/or Residence or interest therein as security for payment of a debt or obligation.

Section 2.22  “Mortgagee” means any person or entity names as a mortgagee or beneficiary
in any Mortgage, or any successor to the interest of any such person or entity under such Mortgage.

Section 2.23  “Owner” means the owner of record, whether one or more persons or entities,
of fee simple title to any Lot which is part of the Property, and "Owner" also includes the purchaser
under a contract for deed covering a Lot, but excludes those having such interest in a Lot merely as
security for the performance of an obligation, including a Mortgagee, unless and until such person
has acquired fee simple title to the Lot pursuant to foreclosure or other proceedings.

Section 2.24  “Project” means the planned community created by this Declaration,
consisting of the Property, the Residences, and any other improvements constructed on the Property.

Section 2.25 “Residence” means the single-family dwelling constructed on any one Lot.

Section 2.26  “Special Assessment” means an assessment levied pursuant to Section 13.5
below on an irregular basis.

Section 2.27 “Resident” means each Owner who resides within the Properties, a bona fide
lessee who has an enforceable lease agreement with an Owner and who resides on the Property, and
any individual who is otherwise lawfully dominant in a Residence.

Section 2.28  “Successor Declarant” means any party or entity to whom Declarant assigns

any or all of its rights, obligations, or interest as Declarant, as evidenced by an assignment or deed
record in the office of the Clerk and Recorder of Montgomery County, Texas, designating such party
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as a Successor Declarant. Upon such recording, Declarant's rights and obligations under this
Declaration shall cease and terminate to the extent provided in such document.

Section 2.29 “Subdivision Plat”” means the map or plat of Key Harbour Subdivision, filed
for record in Cabinet J, Sheet 130, Map Records of Montgomery County, Texas, and any amendment
thereof upon filing of same for record in Official Records of Montgomery County, Texas.

Section 2.30 “Single Family” means a group related by blood, adoption, or marriage or
a number of unrelated room mates equal to the number of bedrooms in a Residence.

ARTICLE 111
MEMBERSHIP AND VOTING RIGHTS; ASSOCIATION OPERATIONS

Section 3.1  The Association. Every Owner of a Lot shall be a Member of the
Association. Membership shall be appurtenant to and may not be separated from ownership of any
Lot.

Section 3.2  Transfer of Membership. An Owner shall not transfer, pledge, or alienate
his membership in the Association in any way, except upon the sale or encumbrance of his Lot and

then only to the purchaser or Mortgagee of his Lot.

Section 3.3 Classes _of Membership. The Association shall have two classes of

membership:

Class A. Class A Members shall be all Owners, with the exception of Declarant,
and, except as otherwise provided for in this Declaration, shall be entitled to vote in
the Association matters pursuant to this Declaration on the basis of one (1) vote for
each Lot owned. When more than one person holds an interest in any Lot, all such
persons shall be Members. The vote for such Lot shall be exercised by one person
or alternative persons (who may be a tenant of the Owners) appointed by proxy in
accordance with the Bylaws. In the absence of a proxy, the vote allocated to the Lot
shall be suspended in the event more than one person or entity seeks to exercise the
right to vote on any one matter. Any Owner of a Lot which is leased may assign his
voting right to the tenant, provided that a copy of a proxy appointing the tenant is
furnished to the Secretary of the Association prior to any meeting in which the tenant
exercises the voting right. In no event shall more than one vote be cast with respect
to any one Lot.

Class B. The Class B Member shall be the Declarant. The Class B Member shall be
entitled to three (3) votes for each Lot in which it holds the interest, provided,
however, that notwithstanding any provision to the contrary contained herein, the
Declarant shall have the right to elect a majority of the Board of Directors of the
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Association until such time as the Declarant no longer holds the title to any Lot
within the Property or to any additional property which may have been brought under
the provisions hereof by recorded Supplemental Declaration. The Class B
Membership of Declarant shall terminate on the earlier of:

(a) Twenty (20) years following the date of recording this Declaration,
or

(b) the date on which Declarant voluntarily relinquishes its Class B
membership, evidenced by a notice recorded in the office of the Clerk
and Recorder for Montgomery County, Texas. After termination of
the Class B membership, Declarant and any designated Successor
Declarant shall be entitled to one (1) vote for each Lot owned.

Section 3.4 Compliance with Association Documents. Each Owner shall abide by and

benefit from each provision, covenant, condition, restriction and easement contained in the
Association Documents. The obligations, burdens, and benefits of membership in the Association
concern the land and shall be covenants running with each Owner's Lot for the benefit of all other
Lots and for the benefit of Declarant's adjacent properties.

Section 3.5 Books and Records. The Association shall make available for inspection,
upon request, during normal business hours or under other reasonable circumstances, to Owners and
to Mortgagees, current copies of the Association Documents and the books, records, and financial
statements of the Association prepared pursuant to the Bylaws. The Association may charge a
reasonable fee for copying such materials.

Section 3.6 Manager. The Association may employ or contract for the services of a
Manager to whom the Board may delegate certain powers, functions, or duties of the Association,
as provided in the Bylaws of the Association. The Manager shall not have the authority to make
expenditures except upon prior approval and direction by the Board. The Board shall not be liable
for any omission or improper exercise by a Manager of any duty, power, or function so delegated
by written instrument executed by or on behalf of the Board.

Section 3.7 Association as Successor Declarant. The Association shall succeed to all of

the duties and responsibilities of Declarant under this Declaration upon termination of the Class B
membership in accordance with Section 3.3 above. The Association shall not succeed to any rights
of Declarant regarding any portion of any other property owned by Declarant which has not then
been annexed to the Property.

Section 3.8 li ights and igations. The Association may exercise any right
or privilege expressly granted to the Association in the Association Documents, and every other right

or privilege reasonably implied from the existence of any right or privilege given to the Association
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under the Association Documents or reasonably necessary to effect any such right or privilege. The
Association shall perform all of the duties and obligations expressly imposed upon it by the
Association Documents, and every other duty or obligation implied by the express provisions of the
Association Documents or necessary to reasonably satisfy any such duty or obligation.

ARTICLE 1V
POWERS OF THE BOARD OF DIRECTORS OF THE ASSOCIATION

The Board of Directors shall have power to take the following actions:

A. Adopt and publish rules and regulations governing the use of the Common Area,
including any recreational facilities which may be constructed on such property, and the Exterior
Maintenance Area, and governing the personal conduct of the Members and their guests, and the
Association may establish penalties, including, without limitation, the imposition of fines, for the
infraction of such rules and regulations; and

B. Exercise for the Association all powers, duties, and authority vested in or delegated
to the Board of Directors and not reserved to the Members or Declarant by other provisions of this
Declaration, the Articles, or Bylaws.

ARTICLE V
COMMON AREA
PROPERTY RIGHTS OF OWNERS AND RESERVATIONS BY DECLARANT

Section 5.1  Conveyance of Common Area. From time to time, Declarant may, but shall

not be obligated to, convey to the Association by written instrument recorded with the Clerk and
Recorder of Montgomery County, Texas, certain parcels of the Property as Common Area for use
by all of the Owners. The Common Area shall be designated for the common use and enjoyment
of the Owners, subject to the limitations set forth in this Article.

Section 5.2 Maintenance. The Association shall maintain and keep the Common Area
in good repair, and the cost of such maintenance shall be funded as provided in Article XIII. This
maintenance shall include, but shall not be limited to, upkeep, repair and replacement, subject to any
insurance then in effect, of all landscaping and improvements located in the Common Area. In the
event the Association does not maintain or repair the Common Area, Declarant shall have the right,
but not the obligation, to do so at the expense of the Association.

ARTICLE VI
EXTERIOR MAINTENANCE AREA AND SPECIAL EASEMENT

Section 6.1  Residence Exteriors. The Association shall maintain the exterior finish of
all Residences, including, but not limited to, painting of the exterior of all Residences, (including
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decks and porches), minor roof repair (but not replacement). The Association shall have the sole
discretion to determine the time and manner in which such maintenance shall be performed as well
as the color or type of materials used to maintain the Residence. The Owner shall be responsible for
repair or replacement of broken window panes.

Section 6.2 Landscaping, Sidewalks and Driveways. The Association shall maintain

landscaping of the Lot surrounding the perimeter of the Residence, including, but not limited to,
lawns, trees and shrubs. The Association shall also maintain sidewalks and driveways. The
maintenance provided under this Section shall be performed at such time and in such a manner as
the Association shall determine. The landscaping, sidewalks, and driveways shall be a part of the

Exterior Maintenance Area.

Section 6.3  Special Easement. Declarant hereby reserves for itself and grants to the
Association, the Board of Directors, and their respective representatives, a nonexclusive easement
to enter upon and use the Exterior Maintenance Area as may be necessary or appropriate to perform
the duties and functions which they may be obligated or permitted to perform pursuant to this

Article 6.

Section 6.4  Maintenance Contract. The Association or Board of Directors may employ
or contract for the services of one or more individuals or maintenance companies to perform certain
delegated powers, functions, or duties of the Association to maintain the Exterior Maintenance Area.
Any such employed individual or maintenance company shall have the authority to make
expenditures upon prior approval and direction of the Board. The Board shall not be liable for any
omission or improper exercise by the employed individual or management company of any duty,
power, or function so delegated by written instrument executed by or on behalf of the Board.

Section 6.5 Owner's Responsibility. The Owner shall be responsible for maintaining
all portions of the Owner's Lot (including the Residence) other than the Exterior Maintenance Area.

No Owner shall make any addition or other alteration to any portion of the Exterior Maintenance
Area without the express consent of the Association. The Association shall be entitled to
reimbursement for cost of repair from any Owner who causes, or whose tenant, employee or guest
causes, damage to the Exterior Maintenance Area by a deliberate act or negligence. Notwithstanding
the foregoing, Owner shall be authorized to make minor variations to the landscaping (such as
planting flowers) without procuring the Association’s approval. However, the Owner shall be
responsible for maintaining such landscaping in a good and attractive condition.

ARTICLE VII
PROPERTY RIGHTS -

Every Owner shall have a right and easement of ingress and egress, use and enjoyment in and
to the Common Area which shall be appurtenant to and shall pass with the title to every Lot, subject

to the following provisions:
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(a) the right of the Association to charge reasonable admission and other fees for the use
of any facility now or hereafter situated or constructed or situated upon the Common Area and to
impose reasonable limits on the number of guests who may use the facilities;

(b) the right of the Association to suspend an Owner's voting rights and the right to use
any facility for any period during which any assessment of the Association against that Owner's Lot
remains unpaid, and for infractions by an Owner of the restrictive covenants contained in this
Declaration and/or the Association's rules and regulations for the duration of the infraction;

(c) the right of the Association to grant easements in and to the Common Areas to any
public agency, authority or utility for such purposes as benefits the Properties or portions thereof and
Owners or Lots contained therein;

(d)  the right of the Association to borrow money for the purpose of improving the
Common Area, or any portion thereof, for acquiring additional Common Area, or for constructing,
repairing or improving any facilities located or to be located thereon, and to give as security for the
payment of any such loan a mortgage conveying all or any portion of the Common Area, provided
two-thirds (2/3) of each Class of members present at a meeting called for such purpose shall
approve; provided however, the lien and encumbrance of any such mortgage given by the
Association shall be subject and subordinate to any and all rights, interests, options, easements, and
privileges reserved or established in this Declaration for the benefit of Declarant or Owner, or the
holder of any mortgage irrespective of when executed, given by Declarant or any Owner
encumbering any Lot or other property located within the Subdivision;

(e) the right of the Association to dedicate or offer all or any portion of the Common
Area to any public agency, authority, or utility for such purposes and subject to such conditions as
may be agreed to by the members of the Association. No such dedication or transfer shall be
effective unless an instrument agreeing to such dedication or offer has been approved by at least two-
thirds (2/3) of the votes which those of the Class A members of the Association which are present
or represented by proxy are entitled to cast at a meeting duly called for such purpose, and by the
Class B member so long as the membership shall exist; and

6] the right of the Association to prescribe rules and regulations as they may be
expanded, amended or otherwise modified. Each Owner, by acceptance of a deed, acknowledges
and agrees that the use and enjoyment and marketability of the Owner's Lot may be affected by this
provision and that the rules and regulations may change from time to time. The initial rules and
regulations are set forth in Exhibit “A” attached hereto. The Board shall have the authority to
enforce the rules and regulations by all appropriate means, including but not limited to the
imposition of fines, if notice and an opportunity to be heard are given, and a member found to have
violated the rules and regulations shall be liable to the Association for all damages and costs,
including reasonable attorney's fees.
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